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THE WHITE HOUSE
WASHINGTON

March 18, 1972

/Yly.
Dear

eA>;Y~dl1

Sena~or:

·

•

Many of the questions being asked by MeITlbers of Congress
regarding the President's proposed Student Transportation
Moratorium Act and the com.panion Equal Educational Opportunities Act parallel questions raised by the press in the White House
on March 17th. The enclosed transcript of that Press Conference,
with answers provided by Messrs. R.ichardson, Kleindienst,
Ehrlichman, and Shultz, may be of assistance to you as you
prepare to consider these two new legislative proposals.
Best regards.
Sincerely,

Clark MacGregor,
Counsel to the President
for Congressional Relations

FOR

Il~~EDIATE

P£LEASE

I~lARCH

17, 1972

OFFICE OF THE WHITE HOUSE PRESS SECRETARY

THE WHITE HOUSE
PRESS CONFERENCE
OF
JOHN D. EHRLICHMAN, ASSISTANT TO THE PRESIDENT FOR DOMESTIC AFFAIRS
GEORGE P. SCHULTZ, DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET
ELLIOT L. RICHARDSON, SECRETARY, HEW
RICHARD G. KLEINDIENST, ACTING ATTORNEY GENERAL
'~'1ILl"!O'r

THE
.- PANEL

Hll.STIl-1GS v

GE~!ER.?\.L

COU:JSEL I

HE~J

DANIEL J. McAULIFFE, DEPUTY ASB!ST1:lJT ATTORNEY GEl:JEP. .\L, JUS'IIICE
PAUL O'NEILL, ASSISTANT DIRECTOR, OFFICE OF ~/mNAGE~~NT AND BUDGET
KENNETH w. D~1, ASSISTANT DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET
ED~JARD

Lo

~::JnG~.N,

ASSIST~lT

DIRF.CTOR, OO!4EST!C COUNCIL

THE BRIEFING ROOl-1
10:05 A.M.

EST

MR. ZIEGLER: The Leadership meeting this morning
lasted close to two hours. I will allow John Ehrlichman to
give you a rundown on that.

The way we will proceed here today is that what
Mr. Ehrlichman and the members of the Cabinet say, and the panel,
is for direct quotation. You can either quote the individual
directly or, if you prefer, in the technical responses you
can simply say "Administration officials said," and quote
directly.
You are free .to use the name, or "Administration
officials. VI
In order to proceed with what, as I think you have
noted, is a highly technical matter, if you would address
your questions to John Ehrlichman, then John will calIon
the expert on the panel to respond to your question.
With that,

I

will let you hear from John Ehrlichman.

Good morning. I am sorry Ron set
those grour.-.d rules. tie have been noticing all the fun that
the fellows at the NSC have been having with these kinds of
briefings, and had figured out a vTay of assuring anonymity
of the briefers.
~L~o

EHRLICHM~N:

We thought that we would take your question and I
would designate somebody on the panel to answer, and then we
would take a written ballot up here and the ground rule would
be that you could report that "Five out of eight Ad"ninistration Officials believe, II - - (Laughter) -- but he has blown that
now.

I might just tell you that we have come from a very
productive meeting which the President had with the bipartisan
leadership which an a little overtime. I apologize for keeping you waiting.
The discussion got into the parliamentary situation
which involves a conference on the higher education bill. As
you know, there are some busing amendments pending in that
~10RE
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conference under instruction to conferees on the House side.
There were several of the conferees there, so there was quite
a bit of colloquy in the meeting about how the President's
proposal, and particularly the moratorium proposal, but also the
basic statute, would affect that conference, and what relation
the conference might have to the possible early action on the
moratorium proposal.
Certainly there were no commitments asked or given,
but it was an interesting and I think worthwhile session on
that aspect of the problem.
I believe the best way for us to proceed would be
for you to hear briefly from George Shultz, the Chairman of
the Cabinet Committee which you see here, to give you a brief
overview. I know you have had access now to the Message and
the Fact Sheet. I think it would be useful for you to hear
briefly from George, and then we will move right to your
questions.
DR. SHULTZ:

Let me make two background-type comments before discussing the content of the proposal.
The first is that in undertaking to help the
President develop these proposals, the Cabinet Committee has
talked with a very wide variety of people, with many differing points of view, on this sUbject. Of course, we have been
working on the subject for years in one sense, and in another
sense we have been charged in the last couple of months with an
intensive effort, particularly on this.
We have talked to Senators and Congressmen with
varying persuasions as to their views about this range of
sUbjects. We have talked with a large number of civil rights
leaders, constitutional lawyers, with people who are knowledgeable in the education field about some of the programmatic
aspects of this. We have talked with the co-chair.men of the
Southern committees we have put together and have had in
operation for approximately two years.
So there has been an effort for wide consultation
so that we would hear a variety of views and have as many ideas
in the pot, so to speak, as we possibly could.
The second thing that I would call your attention
to before discussing the substance of the legislation is the
findings that you see in the Equal Educational Opportunities
Act. Here, I think, you see the effort to shift the discussion and shift the emphasis away from transportation and
onto education.
But first, this Act sets forth directly the opposition to the dual school system. That is a finding that the dual
school system is wrong and should end.
Second, as we think of the dual school system in its
sort of formal his orical sense, I think it is a fair statement that it has been virtually abolished. A tremendous
amount has happened, and particularly in the last two years
or so. So there has been a tremendous amount done and accomplished and behind us, so to speak.
MORE
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Third, this has been attended by a great deal of
reorganization and considerable additional busing, and there
is in prospect a considerable amount more, although who would
know how much more, depending upon what happens to some of the
lower court orders that have been emerging.
Then I think it is important to see the costs involved here. There are large dollar costs involved in busing.
The dollars could otherwise be used for educational purposes,
and there are problems in health and safety, and these are
especially important for those in the sixth grade or less.
I know you are familiar with it, but it is perhaps
instructive to read from the Supreme Court's Swann deoision:
iVAn objection to transportation of students may
have validity when the time or distance of travel is
so great as to risk either the health of the children
or significantly impinge on the educational process.
It hardly needs stating that the limits on time and
travel will vary with many factors, but probably with none
more than the age of the stUdents."
in the set of findings that are proposed, again a quotatiou from the court decision as picked up,
the finding is that through the process of case law that has
treated this subject, what we have is a situation where we are
both incomplete and imperfect. So in this legislation there is
an effort to set forward national standards to codify, to add,
to strengthen and to set forward a situation that can apply
across the country as a statutory matter t~e same way in every
part of the country. So I think that bit of background on the
findings is extremely important.
rIOt" J

finall~!

J

There are two measures proposed, as you know. The
first is the moratorium on the implementation of new busing
orders. This is a flat moratorium. In a sense, it is analogous to the idea of the wage-price freeze; that you have just
stopped the situation as it now is. You do that while the Congress considers a substantive move to rep]~ce the present
incomplete and imperfect . situation with one that codifies
and puts forward in statute a new set of policies. So the
moratorium is a flat moratorium designed to give the Congress
time to act on this subject more generally.
Turning to the sUbstantive legislation, the Equal
Educational Opportunities Act, we have in a sense three main
parts. The first part is programmatic and is directed to the
problem of equal educational opportunity. lt is not a racial
matter, but a matter that cuts acr~ss race, and the effort
here is to provide additional funds in schools where you find
a high proportion of low-income students.
There has been a good deal of research on this
subject, the Coleman report and some subsequent reports, and the
suggestion is that if you add a little bit of money, you don't
necessarily achieve very much. On the other hand, there is a
body of research that shows that if you can add a critical mass,
if you can add a large sum of money, you can accomplish quite
a lot.
MORE
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So the effort here is, through a combination of more
directed funds from Title I of the Elementary and Secondary
Education Act, and the use of the Emergency School Aid Act
funds that are now in conference, to provide that critical
mass in a compensatory package.
So in a programmatic sense, there is an effort here
to improve the quality of education, particularly in schools
.
where you find a preponderance of low-income students. At
the same time, there is an incentive for voluntary desegregation in that a student who is in the majority in his or her
school can transfer to a school where he or she is in the
minority, and the compensatory money, if this is a low-income
student, goes with the student, making, in a sense, this
choice an effective choice
So there is a programmatic part here
that is an effort to move strongly toward more equal educational
opportunity.
-'

0

Second, there is an affirmative statement of rights.
This, again, let me remind you, is a national proposition. It
goes across the board in all schools, an affirmative statement
of rights and specified terms that the statute prohibits a
denial of specific things insofar as equal educational opportunity is concerned: deliberate segregation; discrimination
as to faculty and staff; failure to eliminate the vestiges of
the dual school system; transfers that increase segregation;
failure to take action that overcomes language barriers, and
here we had in mind particularly the Spanish-speaking. So
there is an affirmative statement of rights. It is national
compliance, across the board.
Then the third main section has to do with remedies.
w~ere the court finds there is a violation of the 14th Amendment and looks at remedies, the court is faced in this statute
with a codification of things that have been used, some additions, some additional money put behind these remedies, and
the remedies are rank order, all remedies which have precedence
over busing.
The court is instructed to take the first, or the first
combination of these remedies, that will handle the problem.
The court is then in a position, if it finds that there is no
complete and suitable remedy in this list, then the question
of additional transportation comes up.
Here, following the Swann language, a distinction
is made as to age. Insofar as children in the sixth grade
or below are concerned, no additional busing beyond what
that district is presentl~ currently, doing is available to
the court as a remedy.
For students above the sixth grade, busing is a last
resort type of remedy, to be used as a temporary measure;
that is, it is desirable and re,quired to have some kind of a
plan that will reconstruct the situation over a period of
time, some way the construction of a new school, or something
of that kind, t at will permit the amount of busing to be
reduced, and perhaps reduced to a level that was in effect
prior to the court order. So there is a temporary quality
to the busing in that case.
1·10RE
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Now, insofar as the desegregation orders are concerned, the statute also envisages that if a district is found
in violation of the 14th Amendment and an order is put into
effect, and the order presumably is going to cure the problem,
it is possible for the district to pass through the period of
court-ordered operation and, so to speak, cleanse itself.
So if you have an extensive busing order, a time limit of
five years' duration is placed on that busing order itself,
and ten years on the desegregation order more generally.
At the end of that period, if there is no subsequent violation, the district is cleansed and it operates
on
...
its own motion. The court order ceases to have effect.
Further, finally, in the interest again of treating this problem on a national basis, of treating school
systems allover the country the same way, once this legislation passes, then we would foresee the possibility provided
for in the legislation that on the motion of local education
agencies, existing court orders could be reopened if they go
further than what is provided for in this legislation, and a
court order consistent with this legislation could be entered.
That, I think, is an overall summary_
many other aspects that will be foreseen.

There are

Let me ask first if Secretary Richardson or Mr.
Kleindienst have anything they want to add.
SECRETARY RICHARDSON: No, thank you, George.
think we can proceed directly to the questions.

I

MR. EHRLICHMAN: Let me just introduce the group at
the other table. That is a majority of the working group
which has been working with the Cabinet Committee on this
problem.
From your right to your left, Will Hastings of the
Department of Health, Education, and Welfare; Ed Morgan of the
White Hbuse staff, Assistant Director of the Domestic Council
staff; Dan McAuliffe from the Department of Justice; Ken Dam,
an Assistant Director of the Office of Management and Budget;
and Paul O'Neill, an Assistant Director of the Office of
Management and Budget.
tion.

I will start with Mr. Cor.mier for the first quesIf you do not have anything, we will go to someone else.
MR. CORMIER:
Q

Feel free.

How about the parliamentary sitllation .,;in i. the

House?
MR. EHRLICHMAN:

Nothing was determined this morning
with regard to that parliamentary situation. The members,
particularly those who attended who were conferees, agreed
that they would immediately get together and begin to talk
about the confere ce situation in light of the President's
proposals.
feeling was that that would not necessarily
forestall consideration of the legislation by the principal
~he
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bodies during the time that the conferees were seeing
whether or not the moratorium on busing and the more basic
legislation could be introduced in some germane fashion to
the deliberation of the conference, so it is still an open
proposition.
Where and when does the Justice Department plan
to intervene, particularly inviting your attention to
Detroit, San Francisco, San Antonio and Richmond?
Q

KLEINDIENST: Every open case that exists with
respect to this subject matter will be reviewed ~ediately
by the Department of Justice on a case-by-case basis, to make
a determination in two parts: (1) whether to intervene now
before the passage of the moratorium legislation in an effort
to induce the court to stay any other action until the Congress passes the moratorium legislationi and then after the
Congress has passed the moratorium legislation, to again
intervene if any Federal District Judge should make a determination that the moratorium legislation is inapplicable or
unconstitutional, and to appear before that court and take
it on appeal, if necessary, to stay any order of a Federal
District Judge after the passage of moratorium legislation.
r1R.

With respect to just exactly what case or cases we
will intervene in, that has not been finally determined,
because the basic decision really will be whether or not a
particular Federal District Judge is having an order implemented regarding transportation right now, or is about to.
I would feel, however, that as of right now, it is
almost certain that we would intervene in the Richmond case
and the Denver case.
Q

~fuat

about the cases on appeal?

MR. KLEINDIENST:
levels of the court.

The intervention would be at all

MR. EHRLICH~: Could I make a general comment that
might forestall some questions? Every bureau will get an
inquiry, "How does the President's legislation affect suchand-such a place, If and every Congresslnan will get those kinds
of inquiries.
The legislation was not drafted with any particular
locality or pending case in mind. The effort here was to get
a legislative approach that would be non-regional and nonlocal in effect, but would apply nationally. As a result, there
has not been any staff analysis of the effect of the legislation on any particular case or region of the country, or
pending piece of litigation, so we are just not in a position
to answer those kinds of questions at this time.
I have no doubt that as we proceed, there will be
announcements from time to time from the various departments
about specific, pending cases. But questions of that type
today would be premature.
Mr. Richardson, isn't this going to dilute
the funds available for Title I? Has there been a change of
focus? Title I has been criticized for spreading money too
Q

MOHE
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thin. You are going to give a little more money for a lot
more district. Isn't that going to dilute it further?
SECRETARY RICHARDSON: No. The thrust is in an
opposite direction. We have already, through our comparability
regulations, sought to target the money more sharply on the
need of poor children, and particularly concentrations of
poor children.
These regulations, as most of you know, say, in
effect, that the money spent under Title I must be over and
above the money otherwise spent for all children in the district. The McElroy Commission further recommended that there
be a concentration within schools in a district, and we would
seek to encourage this.
Without going into an elaborate detail on this, we
figure that we can, through the combination of Title I funds,
without diverting them from anyplace where they are being used
now, and the combination of Emergency School Assistance funds,
achieve the critical mass that Mr. Shultz referred to of approximately $300 per child, plus an additional amount of up to $100
in the schools which have the highest concentrations of disadvantaged children.
It seems that you have not just a moratoriUm,
but a rollback. This section which says that court cases
and Title VI plans may be reopened seems to be inviting a host
of new litigation. I would like to get Secretary Richardson's
comment.
Q

MR. EHRLICHMAN: Let me touch on that
and then I will pass it to him.

~irst.,:

if! I r.,ay,

It is a question of rollback from what? This is
the first time that there will have been legislation establishing a national public policy or a national standard. You
had different levels and highly fragmented patterns up until
now. That section has been designed to attempt to effect a
national norm or a national standard.
Obviously, if there are some court decrees that
have been more extreme than that, then equity would require
that those districts be entitled to make a showing and to
be brought to whatever the norm is which the Congress determines to be public policy in the country.
Now I will pass it to Secretary Richardson.
SECRETARY RICHARDSON: I will make two supplementary
points~
One, the provision for reopening proceedings is not
in the moratorium statute which, as you have heard, establishes a freeze applicable to new busing orders, but does not
provide for the reopening of any order that is already in
effect.
Th section you are referring to is in the substantive legislation which has been designed to establish uniform standards. There would be no reopening proceedings in
any case except to the extent that a busing order exceeded
the limits established here, so that the great bulk of all
desegregation plans that are now in effect would not be touched.
MORE
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It would be only those where the standards applied
exceeded the uniform standards established in the legislation,
and then, of course, only on motion of the district itself.
The President said last night that the proposals he was making in the big piece of legislation would
encourage desegregation, and yet, other than transfers, voluntary transfers from one school to the other, I don't see anything that encourages that.
Q

SECRETARY RICHARDSON:
~here would be a priority
in the allocation of funds, and the combination, particularly under the Emergency School Assistance Act, for school
systems that are desegregated.
To that extent, we would be carrying out the basic
legislation that was proposed by the President in 1970.
MR. EHRLICHMAN: More than that, there is a grant
of rights which, for the first time, would apply not just to
de jure situations, but also to de facto situations. This
would be the first piece of legislation moving into that area.
MORE
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MR. EHHLICH~~N: It might be of interest to you to
know the process that was followed in determining questions of this
kind. This legislation is a culmination of many months of
study, a part of which was, of course, an analysis by the Department of Justice and its people of the legal questions involved.
The Cabinet Committee also had the services and the
talents of eminent constitutional authorities and practicing
counsel from the outside and delved deeply into the questions
of the legality and the constitutionality of various alternatives,
not just those that are being presented in the legislation, but
quite a wide range of possible approaches to the various problems
that are addressed by the President's message.
So l-1r. Kleindienst and others are drawing upon a body
of legal opinion that is broader than might have been referred to
in the ordinary situation.
The President believes that a constitutional
amendment would take too long. At the sarne time, he says it _
deserves careful consideration by Congress. Can you tell us
anything more about whether the President considers in the
long run a constitutional amendment to be a proper remedy here?
Q

MR. EHRLICH~~N: I might just tell you what he told the
leaders this morning,in substance. In this instance it is not
even a paraphrase, but I will try to give you the substance of
it. He readdressed the subject very much as he did in his
brief remarks on television last night and said he should not be
understood to be discouraging the congressional inquiry that is
presently underway on the subject of a constitutional amendment.
He was asked a question which got to the matter of what
would be his position in the event that the legislation were held
unconstitutional. The President said, under -those circum.stances,
it appeared to him that a constitutional amendment would be the
only alternative.
I believe that probably answers the thrust of your
question. There was some other colloquy about congressional
feasibility. But the passage of the constitutional amendment, and
so 00, wOQld not be outside of the ~arar~ters of tl~e questions
laid down hexe o
MORE
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Isn't this a change in the Administration's position?
It seemed like the President, for the last several years, has been
saying we don't know what works: we will hold up and do research
to find out what really is equal educational opportunity.
Q

Number one, that seems to be changed; is it? Number
two, what is the critical mass they are talking about? It seems
like the new Coleman and the President's Commission on School
Finance said that money doesn't really make a difference. What
research do you have that contradicts that?
MR. EHRLICHMAN: The critical mass always used to be the
White House press corps.
(Laughter)
I will call now on Secretary Richardson.
SECRETARY RICHARDSON: I would say that what you see
reflected here is a shift of emphasis, but not a radical shift.
We gave given a good deal of thought to the effectiveness of
Title I. We have conducted a number of audits. There have been
stUdies of impact of Title I.
The weight of the evidence is
in favor, we think, of the proposition that spending a small
amount of money has comparatively little, if any, noticable
effect. But, if you spend, as has been referred to here, a
critical mass to reach a given threshhold, it can and does.
This is one of the reasons why, as a result of these
evaluations, we propose and are now enforcing the comparability
requirements. Probably the most significant test on this score
and one on which we are relying considerably, is one of the
sample of 10,000 disadvantaged pupils in California which is
referred to on Page 13 of the President's message along with
referen s also to similar studies in Connecticut and Florida.
We can give you more detail on that. I have a summary of
these and other studies.
The legislation we already had, though, that speaks
for Title I. The Emergency School Aid legislation was proposed
by the President in 1970 and the very large proportion of the
funds that were requested under that legislation were always
conceived to be funds needed to assist children in catching
up when they were transfered from a school subject to economic
or other isolation or another school as part of the desegregation process. So, what we are doing here is to say we will
use the funds for that purpose where a system is desegregated,
but we will also seek to provide that kind of concentrated
impact, even where children are remaining in a school where
there is a large number of disadvantaged children.

rm. EHRLICID1AN:

Do you

'~ant

to follow up on that?

But this critical mass is saying a larg,er amount
of money is going to make a difference. But this is the same
amount of money we have had for the past few years. It is not
new money, so how will it make the difference?
Q

SECRETARY RICHARDSON: The answer to that is that it is
the exceptional school system that has concentrated its Title I
money enough to achieve this impact. We have been trying to
bring about greater concentrations through the comparability
legislation, but our audits show that the money has been
dispersed too widely. So, in effect what we are trying to
do is to ac-::omplish more of '''hat has been done in a comparatively few systems.
1'10 HE
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DR. SHULTZ: I would like to comment on that question.
In addition to what Secretary Richardson has just said, the
Emergency School Aid money has been proposed for two years,
but it has not been available. It has not been there to be
used. So, assuming that we get this, that will be new money
that we have not really had before. We had a small amount,
I think $75 million per year, that was available under special
arrangement. But this would be new money, if we get it.
Secondly, it is proposed here that the concept be
shifted froIT. the emergency concept where we were talking
about $1.5_billion; $500 million the first year and $1 billion
the second year, and then it would end, to one in w~ich this is
funded at the level of $1 billion per year out into the future.
So that is also new money involved.
EHRLICHl4AN: I think that is a very important point.
The $1.5 billion was a one-shot deal. This is a proposal for
the $1 billion level to be carried on annually in support of
this program as long as the problem persists.
MR.

Q
Can we assume that your Justice Department
interventions will be limited to cases that involve metro
area cross-jurisdiction type of busing or desegregation
and/or cases that involve de facto segregation?
MR. KLEINDIENST:

Well, I don't think you could make
any assumption with respect to our intervention except for
the fact that the decision will be made to go into any particular kind of situation that was open before the moratorium
bill is passed to request the judge to hold everything until
the Congress at least does that and then after the moratorium
bill is passed, regardless of the kind of situation, if it
is opened,to ask the court not to invoke any remedy until the
Congress has had a chance to pass on this legislation.
Q
How are you going to prevent school districts from
strengthening their opposition or resistance to existing court
orders on the hopes that the Justice Department would come in
on their side?
MR. KLEINDIENST:

The moratorium bill applies only to
new or additional court orders. It has nothing to do with
court orders that are now in operation and in existence.
The Department of Justice, I believe, would have a concern
about an attempt by any school district to openly violate a
valid,
existing] current court order. That would be just
an enforcement function of the Department of Justice.
But our aim with respect to intervention would be to
use intervention by the Department of Justice as a means
by which this step forward would be accomplished so that the
Congress of the United States can declare a national policy
with respect to education and get away from a situation where
some 400 Federal district judges in effect have been legislating without any uniformity and without having a set of groundrules that are applicable around the country.
MORE
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MR. EHRLICHMAN: Secretary Richardson has an unavoidable
commitment on the Hill. We will take one more question addressed
to him, and then we will have Mr. Hastings move over here and be
his alter ego.
Q
I would like to refer to the remark that the great
bulk of the district court ordered busing would not be touched on
in ti1is situation. It seems to me it is a ban on all busing
below the 6th grade. If that became the law, why would it not
affect other districts?
It is:

MR. EHRLICHMAN: Let me see if I can repeat the question.
How can you say that all busing would not be affected?
Q

He said the great bulk of the districts would not

be touched.
EHRLICH~mN:

The great bulk of the districts would
not be touched when the permissible busing level in the legislation
begins in the 7th grade and goes up.
MR.

SECRETARY RICHARDSON: The answer to that is that the
great majority of all desegregation plans, whether court ordered
or negotiated under HEW under Title VI, has not required increased
busing. The limitation in this legislation for grades one ..
through six says, in effect, that you cannot increase the average
amount of busing overall within the system. Many school systems
have more busing because they bus white children past the ·hla.c k
school or black children past the ,·.] i1ite school before their·
desegregation plans than they did now.

. . ..-",

Further, it \>was not the policy of HEW or the Justice
Department in the enforcement of desegregation before Swann and .
·Mobile to require noncontiguous zoning and pairing, which in turn
leads to transportation, because the courts had not gone that
far.
We enforced the law as it stood; that is, what the courts
said the Constitution required.
So ti1e substantial extent of the problem we deal with
here is a problem that is post-Swann in the diatrict courtR,
particularly, may have gone beyond Swann in the requirement of
busing.
So this is basically why there are a relative few--I
don' t know how ma:r.;.y, but not many--pre-Swann cases that l~7ould be
affected.
MR. EHRLICHMAN: I think there may be some confusion
about this reopening provision. I wonder if I could address that,
perhaps, ancillary to this question.
You get cases in which the court order involves a remedy
in excess of what the Congress ultimately adopts as -the permissible
remedies in the statute. Those districts are entitled, where
they are under a court order or under a Title VI HEW plan, to
come in and petition to reopen those cases to have their remedies
reduced to the level of whatever the Congress decides is the public
policy in the area.
~10RE
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I am sorry I did not get this question in before
Secretary Richardson left. I would like to know why, since we
speak of the quality of education, the Commissioner of Education
is not here today.
Q

I have another question.

That is just one.

The other one is this: At page 6, Section 402, if I
read it correctly--and I am probably reading it wrong--it looks
as if you are going to go back and have just what you are starting
out not to have: You are going to have every court, department
or agency of the United States telling you specifically how to
run your neighborhood sChools.
MR.

EHRLICH~~N:

Mr. Hastings.

MR. HASTINGS: As to the absence of the Commissioner of
Education, I can only say the Secretary is under the impression
that he is the Chief Executive Officer of the Department. That
is an impression that may not be shared universally in town, but
he has made effdrts~to believe he can represent the Department
adequately, not meaning to denigrate the Commissionero
It is not that. The point is that he has to
represent Social Security and NIH and a few other things,
We are talking about quality of education here, and some of these
questions you did not answer.
Q

MR. HASTINGS:

The question is on page 6 of which piece

of paper?
MRG EHRLICHMAN: It is the basic bill, Section 402.
This is the hierarchy of remedies.

MR. HASTINGS: The sole purpose of Section 402 is a
direction to the courts and the Federal agencies, both Justice
and HEW, in formulating a remedy for whatever wrong may be
covered by the bill, they are to do only that amount of remedial
requirement which is necessary to remedy the specific wrong.
For example, if there is a deficiency in the language
programs so the Mexican-American children are not able to
adequately participate, it is obvious that a busing remedy for
that is a remedy which is excessive to the need. That is its
only purpose. It is simply a mandate to limit the remedy to the
wrong.
MR. EHRLICHMAN: The way Section 402 works, the district
judge starts with number one. If that applies, then that is the
one he applies. If that will not work to solve the situation,
then he goes to number two, or a combination of one and two. Only
if those two will not solve the problem, then he will go to number
three, and so on down the list of priorities.
As you see, busing is in the next section and says
only after he has exhausted the alternatives may he move to
transportation, and then only on a temporary basis.
under your bill, will constitute desegregation?
When will it be accomplished? When will you have eliminated the
vestiges of a dual' syste~. I notice you-de hot say "last
vestiges."
Q

~fuat,

MORE
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ti10uld anyone like to take that?

HR. NORGAt'J: I don't think 'A7e interpret "last vestiges"
to mean anything but a semantic difference. The rero.e dy for a violation of a desegregation order lasts for a particular p~riod
•
of time, five or ten years. If subsequent to that there
is
another violation, obviously another action can be brought.
What I am getting around to is racial balance.
"Last vestiges," as some lawyers contend, means you must have
acquired racial balance. At what point have you eliminated the
vestiges of a dual system?
Q

This bill specifically provides you do
not have to achieve racial balance.
MR. MORGAN:

know that, but where above that have you achieved
it over the nation?
Q

I

.-

MR. ~10RGAN:

the court found under the Act the
remedy fashioned particularly meets the violation, you have
accomplished it.
Once

.c-10RE
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On the reopening question, just for illustrative purposes, could we discuss Charlotte-Mecklenburg?
That order went into effect at the beginning of the '70-'71
school year, if there is a reopening there, what would be
the level of busing that would be the standard upon which the
court would have to fashion a new decree?
Q

MR. EHRLICH~~~ We don't know that yet, because the
Congress has not yet acted. If the Congress adopts the
remedies set forth in the President's proposal, then this
standard would apply and the judge would be bound by the
provisions of this statute.
Do I understand that the standard in the
statute would, in the Charlotte-Mecklenburg case, by the
amount of busing done in '69-'70; in other words, the preceding year?
Q

MR. EHRLICHMAN:

The statute will speak for itself.
I should not be expected to comment on Charlotte-Mecklenburg or
Overshoe, Ohio. The provisions with regard to transportation
would say to the judge, nIf this were adopted, kindergarten
through sixth grade, you don't go beyond the quantum in the
previous year," and so on, on through. That is the general
intent of the statute.
Q
In the event that a district seeks to reopen
the Title VI desegregation plan, can you tell me what the
procedure would be for it to reopen this plan and whether the
plan would remain in effect while the department was considering whether or not they were entitled to have it reopened?

MR. HASTINGS: The procedure would simply be an
application by the schOOl district to HEW to reopen this
plan. During the negotiating process, the plan would stay
in effect until modified.
MR. EHRLICHMAN: I have another problem. I have
another escapist here. Let me direct your attention to Mr.
Kleindienst and tru<e two more questions for him.
Mr. Kleindienst said earlier that it was almost
certain that the Justice Department would intervene in the
Richmond and Denver cases. Would that happen before Congress
acted, probably?
Q

MR. KLEINDIENST: Yes. Those would be two cases, in
all probability, that we would intervene inmedintely, prior ·.
to the adoption of the moratorium bill, and there might be
others
0

Mr. Kleindienst, the net effect of these two
bills -- this is a broad-type question. Why is this not a
return to separate but equal~ if the moratorium on busing
stops future busing plans and the financing of inner city
schools encourages and develops those schools?
Q

MR. KLEINDIENST: There are two answers to that
question. One, as Mr. Shultz pointed out, in the substantive legislation it prohibits the maintenance or establishment or re-establishment of a dual school system as a matter
of national policy.
~ORE
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Not re-establishment, but perpetuating the
ones that exist.
Q

KLEINDIENST: There is a prohibition, as a
matter of national policy, of a dual school system based
upon race, color or national origin.
MR.

Secondly, the answer to the question is that what you
are going to do here is to have a national policy which, as it
affects the schools, you are going to eliminate transportation to achieve a racial balance or a particular ratio, and
you .are going to put the emphasis, as a matter of national
policy, South, 'North, East and West, on quality of education.
So instead of going back to anything, it really
provides a means by which this country can go forward with
respect to a very essential aspect of our national society.
Could I add something? I think the
question is a very good one, because it points up the whole
thrust of this legislation.
MR.

EHRLICH~~:

The question argues that the only way that you will
avoid segregation is by transportation. The whole thrust of
this legislation is toward other devices to do the same thing,
other and better devices. It allows for transportation under
certain circumstances, but only if it is temporary and only
if the district undertakes, during that time, to move to other
devices.
So it is a little bit like having a good eye, and you
favor the bad eye by using the good ey.e a lot, so you have a
crutch. We have gotten into that kind of a crutch syndrome
on busing here, so we have not listed those other tools in
that section.
What are these other court decisions that have
exceeded the mandates of the Supreme Court, the lower court
decisions?
Q

MR. EHRLICHMAN:

would be Richmond.
here.

I

One that would certainly come to mind
will pass that to the right-hand table

MORGAN: I assume you mean cases that have
resulted in racial balance.
MR.

Q

Yes.

Cases which come to mind immediately
would be Muscogee County, Columbus, Georgia; Winston-Salem,
North Carolina, in which, immediately after that case, the
Chief Justice released the memorandum applying to the Swann
case. Others I can think of would be Augusta, Savannah,
San Francisco, Tampa, Florida, and there are a couple more.
MR. £.':OItG;"N':

would like to ask if at any point there was
any consideration of a more radical approach, of a rollback on
busing completely, and how will this appease the anti-busing
advocates who made this a big problem?
Q

I

MORE
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MR. EHRLICHMAN: I would not open up the various
options that were considered and set aside. I think that is
destructive of the decisional system that we follow. I
cannot answer the question as to what the attitude would be
on the part of people who might take a more extreme view one
way or the other.
I take it that at both ends of the spectrum, they
are not going to agree with us. The basis on which this
pattern was selected was that it did offer an opportunity for
immediate action, it offered a very high possibility of
success in the two goals of eliminating. this heavy reliance
on transportation, .and effecting an improvement in the education system and the results for "the children.
So that is how it was arrived at, rather than along
the lines of any particular alignment.
Q
This is a constitutional question.
Do I
understand correctly -- maybe Mr. Morgan can answer this -do I understand correctly that this bill is a codification
of Swann? You are not rolling back anything that the court
declared in Swann?

MR. f.10RGAN:
,Tl1e sUbstantive legislation sets
forth many of those remedies using various cases, but puts them
in a ranking and then deals with busing by setting certain
limitations which the Congress can do under section 5 of the
14th Amendment as far as remedies are concerned. It is not
denying any constitutional rights.
Q
The court has set a standard under Swann which
it deems to be constitutional. Now, are you saying that what
Congress should ordain is something less than what Swann
declared? Would it be constitutional then?

MR. MORGAN: We are saying that Congress has the
power, under the substantive legislation, to define the limitations on the remedy. We are not in any way attacking the
constitutional right.
I wonder if you would go over a little more
thoroughly the earlier comment you made that a district is
cleansed after a certain period of operating a desegregated
school systEime What does that mean?
Q

MR. EHRLICHMAN: ~fuat do we mean when we say a district
is cleansed after the running of a five- or ten-year period?
Ed, do you want to take that?
MR. MORGAN: The intent of that is to say that the
courts are not required to run the school system in perpetuity.
After they have had that five- or ten-year period, factors may
have changed and they could use some of these other remedies,
where there could be construction, and they could be deemed to
comply, and they should go on out of that court order. There
should be a time that it ends, as t.L~ Stdl!'::'Y1l1 case cl<d arJ-y points

out.
Q
Does that mean that a district which a few
years ago desegregated under court order that comes out of
that a year hence, that they could then go back to a neighborhood school system?
MORE
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It is hard to argue a hypothetical case
with one dimension. Let me try to put the answer differently.
~lhen you get into one of thF.Se cases, very often the court
retains jurisdiction, but he has entered an order and there is
an ongoing plan in execution.
MR. EHRLICHMAN:

We have seen locally here how simply on application
of one of the parties the case is reopened and there is additional judicial intervention in the operation of the school
district.
Now, under our judicial system, technically that
could go on indefinitely. The purpose here is to bring about
a cessation of that judge's jurisdiction in that case at
some terminal date. That is not to say that -- and the
statute clearly provides -- if there are, in fact, substantial
violations of the Constitution or statutes, then an action can
be again sustained for the correction of those violations.
But it is simply to avoid the more or less
inadvertent perpetuity that takes place in these cases,
because the existing law is all case law; it is not statutory. So any time you draw a statute on the subject, you
try to define the tenninal limit. That is what that does.
If this legislation is approved, does it
eradicate the distinction between de facto and de jure segregation so that segregation in the North is now as liable to
solution as segregation in the South was?
Q

MR. EHRLICH~mN: The question is, does this statute,
if adopted, forever more eliminate the distinction between
de facto and de jure, North and South?
MR. DAM: The statute does not attempt to deal with
that distinction. The statute does contain certain prohibitions
which are defined, and in particular~with respect to language
barriers, it might be said to deal with something that has ~een
formerly referred to as being in the de facto area. However,
whatever the theory of the court might be with respect to a
violation, the remedy section applies. You go through the
hierarchy of remedies, and so forth.
Q

What do you mean by that answer?

. Hera it says under equal educational opportunities that students should not be deliberately desegregated
either among or in public schools. "Deliberately" in the
South means by State law, and that is not true in the North.
If this legislation is passed, does ndeliberatelyv, mean
udeliberately" by housing patterns or by law? Is the North
now liable to solutions the same way the South has been?
MR. MORGAN:

The answer to that is yes.

r,1 r. Hastings, a follow-on to this question.
In point of fact, this legislation, aside from upgrading,
the intent of it being to upgrade schools and pour more
money into poverty area schools when it is needed, in point
of fact this legislation does not touch de facto segregation
in big Northern cities, where there isn't any busing anyway,
so you don't have any desegregation in big Northern Cities
where the poverty area is so great there isn't any busing.
Q

- 20 This does not touch those areas as far as desegregation is concerned; isn't that right?
MR. HASTINGS: This programmatic part of the
statute preserves the fundamental purposes of the President's 1970 desegregation emergency school bill. One of
its purposes was to encourage voluntary desegregation by the
North by providing financial incentives.
In terms of the program, Secretary Richardson said
there will remain one of the priority categories: The districts eligible for the compensatory education portion will
be those districts which are voluntarily desegregating.
Q

Could

we have a translation of that?

DRQ SHULTZ: The Emergency School Aid legislation,
as it would be used in this context, would permit money to
flow to schools with a heavy proportion of low-income students,
whether those schools were desegregated or not. There is,
in a sense, a priority of purposes established so that you
use the money first for the desegregation purposes.
But the notion is that where you find schools,
regardless of what racial composition there is in the
schools, where you find schools with a heavy concentration,
30 percent or more with a formula for how it would work
beyond that, then you supplement the education budget of
that school through the Emergency School Aid fund. So there
would be money flowing to these areas that are low income and
exist in an area where desegregation is not going to help
them much.
Is there a target date set for upgrading the
quality of the inner city ~shoo1s to the point where they are
at the level of the suburban schools, and if so, is there any
possible projection that goes beyond the $2.5 billion?
Q

DF. SHULTZ: Let me comment this way: I think one has
to take these things a step at a time. Let us see what we can
achieve, building on this experimental and demonstration work
through this kind of concentration and critical mass approach.

Now, the subject of equality of educational opportunity, in terms of its concept and in terms of the money
involved, goes even beyond and broader than this, and as the
President said in his State of the Union message, and as
there has been considerable discussion following the Serrano
case and others, there is a big area of work to be done and
addressed that is over and above this, and certainly we need
to be bearing down on that subject.
Could we follow up on this de facto? I believe,
Mr. Ehrlichman -- I have in my notes something to the effect -you said there is in this a grant of rights which would apply
not just to de jure, but also to de facto segregation.
JWhere
in Title II, section 201, is there a grant of rights that would
apply to the de facto situation?
Q

MR. EHRLICHMAN: Well, the thing I said I took off
of your Fact Sheet, page 2, at the bottom, (B), and you
will find there a smmnary of what I said: that the denials
MOPE
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of equal educational opportunity are applicable to all
schools, nationwide. It does not just apply to those schools
that are found to be in a de jure situation. That is the thrust
of what I was trying to say.
I don't know if that answers your question or not.
Q

Is there in 201 something that speaks to that?

MR. EHRLICHMAN: It says all schools. It doesn't make
a distinction that it has to be through the de jure pattern.
I think that is the sense that I wanted to get across to you.
~cu don't have to have a de jure finding for that to apply.
But you do have to have a deliberate activity,
a racially motivated act by a public entity?
Q

MR.

EHRLICH~~:

That depends on how you read it.

DR. SHULTZ: If a non-lawyer could get into that,
I had the impression that if you had deliberate segregation by
an educational agency, that that is de jure segregation. That
is a way of defining that word. So you are talking about
that, but this is something that is put forward as a national,
codified standard.
MR. EHRLICH~mN: There is no animus required. Some
of these are put in the area of simply failure to act, as in
the racial barrier situation. So I think it pushes out and
gives leadership in some new direction on educational rights.
John, what proportion of educationally deprived
students in Title I districts will be able to be covered
under the $300 critical mass approach with whatever extra
money you have? Obviously you are not talking about an overall
program, but an experimental program.
Q

MR. O'NEILL: Our estimates are that there are
about 7 million children attending schools that have concentrations cf lower .income children exceeding 30 percent,
and something over half of those 7 million, in fact, meet
the low-income family definition.
Would you be able to cover all those with
the extra money at $300 a pupil?
Q

MR. O'NEILL: Yes, our estimates show that we would
be able to supplement the money now present with those
schools in Title I with the new dimension added to the ESA
program to achieve $300 per child, and in those schools where
there is a very significant concentration, we would be able
to reach it by $400 per student.
MR. EHRLICHMAN:

It is not a demonstration con-

cept, either.
Q
Is there anything in this that gives relief
to a local school district that is under State mandate, that
is under orders to bus children for purely racial purposes?

MR. EHRLICHMAN:

No.
MORE
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What is the net effect of all that? Are we
going to see, after it goes into effect, more desegregation
or less than we have now?
Q

DR. SHULTZ:

I would expect and hope that one effect
would be less prospective busing, so that would be one
effect.
Second, in the process of desegregation, the courts
would be looking at these other remedies, and we would have
in many ways a more imaginative approach to how to do this.
John, I think, was saying earlier that the busing should be a
last resort, not a first resort, in the sense that it is too
easy a thing to turn to.
Third, I would hope that we would get out of this
an improved quality of education over a broad base, as well
as a greater measure of equality of educational opportunity.
So I think these are, if you want a sort of net assessment,
the way I would sum up.
MR. EHRLICHMAN: I realize some of you have deadlines
and we will only take three more questions.
Q

I have two questions.

MR. EHRLICHMAN: Well, there goes two of them.
The $2.5 billion is really deploying money
that has been planned, if not enacted, and we kno~ from YOQr
description,
who is going to benefit from the redeployment.
The question is: Who loses? Where is it coming away from?
This money was going to be spent.
Q

The second question is: Earlier Mr. Richardson
said that the great bulk of places where there has been
desegregation will not be affected, and then it subsequently
developed that he was not talking about or limiting his stater
ment to busing.
JWould it be a fair statement that three-fourths of
the places where there has been enforced busing, and all
places where there has been busing with noncontiguous zones,
would be rolled back?
MR. EHRLICa~AN~ I do not think any of us are equippdd
to answer the second part of that, because there has been no
analysis done that I know of on the number of districts that
would achieve the norms proposed here in terms of transportation.
I think it is fair to say that most of them would
be affected in terms of elementary school; that is, kindergarten
through sixth grade; but that is obvious on the face of it.
NOw, on the first part of your question as to where

did the money come from, or who lost it, Will, can you answer
that?
MR. HASTINGS:

I can take a start at it.

Substantially the same districts, with some additions, will be eligible under the new program, as in the old.
MORE
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The additional districts will be those with high concentrations of poor children who cannot be reached by traditional desegregation processes.
In terms of the children, the change really is
the way the money is used in the district itself. One of
the points that has not come out so far is that the concentration of resources under this combined program must go to
the basic learning programs in the schoolhouse; you know, the
reading, writing and arithmetic programs, plus supplementary
speci.al services such as nutrition and health care for the
kids.
It cannot be spent on overhead, general administrative costs and the like. So it is a redeployment in terms
of the kinds of programs for the children. I do not think
there is a substantial change in the districts affected or
eligible other than the classic cases I cited in the first
part of my answer.
DR. SHULTZ: I just want to add one point: Remember
that this legislation was proposed first two years ago, and
a tremendous amount of desegregation has been accomplished
during that period. If we had had the money two years ago, I
think the people who have been going through this process
could have been much better off. We would have been able to
help them more effectively.
At the same time, there is a lot of water that has
passed under the bridge, so I think the need there is a
little bit less.
MORE
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If, as the experts have testified here, we do not
even know the extent of busing involved in the desegregation
process, then what is the hard evidence that supports a
Presidential call for a moratorium on busing?
Q

EHRLICHMAN: I think you have to come from some
other planet not to be able to answer that question. Every
place that you go around this country, as a number of us have and
as the Cabinet Committee, particularly, has in its inquiries on
this thing, this is the front burner issue in most local communities. The people there, who are the ultimate consumers, so to
speak, the parents and those associated with the parents, the
community leaders, the church leaders, all kinds of people in
those communities, the newspaper people, push that issue right up
front and say, "This is the most pressing problem, the most
divisive problem and the most troublesome social situation we have
in this community at this time."
~m.

Now, that is the evidence. It carries by such a
preponderance that it cannot just be swept under the rug by
some sort of statistical evasion.
You have said that the thrust of this legislation
is to shift the focus away from transportation as a remedy to
alternative remedies. How would you implement these alternative
remedies wi thout sorne form of transportation, since the facts of
life are that blacks and whites don't live together. They live
in different parts of the cities.
Q

MR. EHRLICHMAN:

Who wants to handle that?

DR. SHULTZ: The living arrangements vary a great deal
around the country by city size and parts of the country. There
is no necessary reason why one must desegregate everything. What
we are talking about is a situation where you have deliberate
segregation . and court orders are being sought and given to
overcome that, and then what are the remedies that are used.
That is the problem that is addressed here, as well as,
of course, on a broader basis, following an earlier question, the
improvement of educational opportunity more generall y.
Isn't the effect of your answer to exclude
de facto legislation and to say there is nothing W3 can do about
it? Aren't you limiting this solution you propose in your
answer to de jure segregation?
Q

DR. SHULTZ: Depending on how one may define this,
certainly in this legislation the educational problems of students
who are economically deprived and racially isolated are treated.
An effort is made to do that.
But beyond that, in terms of the definitions of the ·
de jure and de facto segregation, there has not been anything
additional laid down here to treat on that problem.
MR. EHRLICH~mN: I think your question implies an
either/or choice. I think if you listened to the President last
night--and he repeated this this morning with the leadership--he
is most concerned about the capacity of our educational system to
transport anywhere like a majority of students in highly impacted,
disadvantaged areas.

,
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It is the conclusion of this working group, after a
tremendous amount of study, that if you set about to do it you
would be years and years and years perfecting some kind of a
transportation system that would make up for the inadequacy of
educational opportunitym these core citieso
We are just skimming the top, really, of the kids in
South Chicago or some of these otller heavily impacted, disadvantaged areas
As long as we rely on transportation and say that is
the only answer, and if you downplay transportation and you are
not going for a solution to the problem, we are never going to
solve the problem.
9

This is an effort to strenghten an attack on tile problem
through other resources, the handling t' f other resources and the
use of other devices. I think it is a statement of conviction on
the President's part that transportation simply is never going to
solve the problem. It hasn't demonstrated it has corne close to
solving the problem. It has simply proved to be a very difficult
and divisive additional social problem that has presented itself.
You hear talk about moral leadership. I suggest to you
this is moral leadership personified. The President has suggested
that we vigorously attack the problem and that we do it in
some way that has some chance of success instead of a way that has
proved itself to be totally unsuccessful.
With that

I

will conclude.
END
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